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IN THE UNITED STATESBANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISON

IN RE:
CaeNO0. A B 23947
KIDS CREEK PARTNERS, L.P,
Chapter 7
Debtor.

N N N N N N

Honorable Judge Jack B. Schmetterer

MEMORANDUM OPINION ON MOTION FOR
LEAVE TO SUE TRUSTEE AND SPECIAL COUNSEL

Thisdigoutearisesfrom an agreement between David R. Herzog (“ Trudeg’), asChapter 7 Trustee
for theestate of Kids Creek Partners, L.P. (“Debitor”), and Laghton Holdings, Ltd. (“Leghton”), and from
the subssquent filing by Trusteeof an adversary proceeding againg Laghton and Cecil McNab (*McNab”)
(an unsecured creditor and principd of Leighton).

Without obtaining prior leave of this Court, Leighton and McNab (“Plaintiffs’) filed suit aganst
Trusee and Trustee' s counsd, Bdofsky & Bdofsky, P.C. (“Trudeg' s Specid Counsd for the Laghton
litigetion”) in the United States Didtrict Court for this Didtrict, dleging willful and deliberate breaches of
fidudary duty by those Defendants and maicious prosecution of their adversary suit againg Leghton and
McNab. Pantiffs subseguently brought the present motion for leave of this Court to continue with their
Didrict Court action againg Trusteeand Specid Counsd. For reasonsdiscussed be ow, ishasbeenfound
that Plaintiffs did not pleed a prima facie case againg Trustee and Specid Counsdl, and that policy

congderdtions militate againg exerdise of discretion to permit such quit. Therefore, Alantiffs motion for



leave to proceed in their suit againg Trustee and Specid Counsd isby separate order denied and they will
be ordered to digmiss that unpermitted suiit.

Rdevant Higory

The extensve history leading up to the present motion hasbeen reported in severd opinionsissued
herain, and by reviewing Didtrict Judges and apand of the Seventh Circuit Court of Appedls throughout
aliteny of litigation.

From the higtory set forth in prior rulings, only those facts rdevant to Flaintiffsmotion for leaveto
proceed in their suit need be repeated here.

OnDecember 5, 1994, aninvoluntary petition for bankruptcy relief wasfiled againg Debtor under
Chapter 7 of the United States Bankruptcy Code, Title 11 U.S.C. The order for rdief was entered
December 30, 1994. When the bankruptcy petition wasfiled, Debtor wasinvalved in negatiationsfor sde

of property to which Debtor held an option to purchese. At that time, to secure Deltor’ s obligations,

! Herzog v. L eighton (In re Kids Creek Partners, L.P.), 200 B.R. 996 (Bankr. N.D. 111. 1996)
(denying motion for summary judgment); Herzog v. Leighton (In re Kids Creek Partners, L.P.), 1997
U.S. Digt. LEXIS 15715, 1997 WL 97122 (Bankr. N.D. Ill. 1997) (memorandum opinion on facts
deemed established for trid); 1nre Kids Creek Partners, L.P., 210 B.R. 547 (Bankr. N.D. I1l. 1997)
(holding Leighton's prepetition security interest did not attach to proceeds from post-petition sale of
debtor's real property), motion to ater or amend denied, 1997 Bankr. LEXIS 215 (1997), &ff’d, 1997
WL 627652 (N.D. Ill. 1997); Herzogv. Leighton (In re Kids Creek Partners, L.P.), 212 B.R. 898
(Bankr. N.D. 1lI. 1997) (granting judgment on partia Findingsin favor of Leighton); 1n re Kids Creek
Partners, L.P., 220 B.R. 963 (Bankr. N.D. IIl. 1998) (awarding superpriority claim to Leighton), af’d,
239 B.R. 497, 1999 WL 160303 (N.D. I1I. 1999); InreKids Creek Partners, L.P., 219 B.R. 1020
(Bankr. N.D. 11I. 1998) (awarding adminigtrative claim to court reporter and requiring specia counsdl
to disgorge $ 2,500.00 in interim fees in order to be distributed pro rata to court reporter and other
adminigrative creditors), af'd, 233 B.R. 409, 1999 WL 160303 (N.D. I1l. 1999); In re Kids Creek
Partners, L.P., 236 B.R.871 (Bankr. N.D. Ill. 1999) (granting Leighton’s motion to disgorge funds
from the trustee); In the Matter of Kids Creek Partners, L.P. 200 F.3d 1070 (7th Cir. 2000)
(affirming the disgorgement of fees and the order dlowing superpriority).
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Leighton was alender that held a security interest in Debotor’ srightsin that property. Debtor was thenin
Oefault to Leighton. On December 12, 1994, Munson Hedth Care and Grand Traverse County
(“Purchesers’), the parties with whom Debtor was contracting to sdl the land encumbered by Leghton's
mortgage, moved for gppointment of aninterim trusteewho could consummatetheland sde contract. That
motionwas granted and David R. Herzog was gppointed as interim trustee (later the Chapter 7 Trudee).

To complete the sd e agresment, Purchasers demanded that Debtor obtain ardease of Leighton's
security interest inthe property. Trustee negatiated ardesse of Leghton’slien onthe property inexchange
for (1) a lien on proceeds of the sde and (2) Trustee's consent to an agreed order providing a
superpriority adminidrative dam for any and dl codts incurred by Leighton in the event thet Trustee
brought a contemplated adversary proceeding againg Leighton in which Leghtonprevailed. The agreed
order memoridizing these terms was entered by this court on December 30, 1994.

OnFebruary 15, 1995, Trugteefiled an adversary complant on bendf of the estate suing Leghton
for equitable subordination and lender ligbility. On August 21, 1995, gppointment of Specid Counsd was
goproved herein for litigation of the adversary procesding againg Leighton.

Leaghtonobtained judgment initsfavor on October 1, 1997. Herzog v. Leighton Haldings (Inre

Kids Creek Partners, L.P.), 212 B.R. 898, (Bankr. N.D. Ill. 1997). Soon, theresfter, on October 14,

1997, Trugteefiled anatice of gpped from this court’s decison in the adversary proceeding. A portion
of the gpped was dismissad by Didtrict Court order on March 17, 1999 and L e ghton obtained affirmance

initsfavor on remaining goped issues, September 9, 1999. Herzogv. Leghton Haldings, Ltd. 239 B.R.

497 (N.D. 111. 1999).



On September 10, 1997, Leighton filed its superpriority adminigrative daim. Depite the agreed
order, Trustee opposed Leighton’ sdam. OnMay 18, 1998, this Court entered ajudgment order dlowing
Laghton's superpriority daim and providing for its immediate payment. Trustee gppeded fird to the
Didrict Court and then to the Seventh Federd Circuit Court of Appedls, losing a eech levd. Hazogv.

Leighton Haldings, Ltd.. (In re Kids Creek Patners, L.P.), 233 B.R. 409 (N.D. 1ll. 1999); In re Kids

Creek Patners, L.P., 200 F.3d 1070 (7th Cir. 2000).

Haintiffs now seek leave to proceed in their pending Didrict Court Case No. 99 C 6438 agangt
Trugee and Soecid Counsd to recover from them persondly (not from the estate) for assarted willful and
Odiberate breaches of fidudiary duties, and malicious prosecution.

Jurisdiction over this matter lies under 28 U.S.C. § 1334, and the matter isreferred hereby Locd
Didrict Court Generd Rule 2.33(A). This métter isa core proceeding under 28 U.S.C. 8 157(b)(2)(F),
and venue liesunder 28 U.S.C. § 1400.

Applicable Sandards

Under the Barton Doctrine?, as gpplied by recent Seventth Circuit authority to bankruptcy matters
aparty mus seek leave of the bankruptcy court to file suit againg a bankruptcy trustee seeking persond
recovery fromthat person. InreLinton 136 F.3d 544, 545 (7th Cir. 1998). Beforeleaveto sueatrustee
can be obtained, the daimant must be able to plead a prima facie case againd the trutee. Inre Berry

Publishing Sarvices Inc,, 231 B.R. 676 (Bankr. N.D. 11l. 1999) dting In re Kashani, 190 B.R. 875 (Sth

Cir. BAP 1995).

2 The doctrine st forth in Barton v. Barbour, 104 U.S. 126, 26 L.Ed. 672 (1881), required a
party to obtain permission of the appointing court before bringing suit agangt arecaiver.
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Asan dfficer of the court, atrusteg sexposureto persond ligbility islimited. A trustee” cannot be
hdd persondly liable unless he acted outsde the scope of his authority as trudteg, i.e ultra vires, or
breached afidudary duty thet heowed asthetrusteeto somedamantfee” Seelnre Schechter, 195B.R.

380, 384 (N.D. 11I. 1996); and In re Weisser Eyecare Corp, 2000 Bankr. LEXIS 193 (Bankr. N.D. Il

2000), and cases dited. In this Circuit, atrusteg s persond liability for abreach of fidudary duty extends

only to “awillful and ddiberate vidaion of hisfidudary duties” 1n re Chicago Pacific Corp., 773 F.2d

909, 915 (7th Cir. 1985) ating Mosse v. Darrow, 341 U.S. 267, 272, 71 S.Ct. 680 (1951).

Discussion
After filing thar Didrict Court suit, Plaintiffs have brought the present motion for leaveto proceed
with that suit againg Trustee and Specid Counsd. Progpective plaintiffs should obtain leave of the court

inwhich the trustee was gppointed before they may sue a bankruptcy trusee and hisor her counsd ina

non-gppoainting forum. See In re Linton, 136 F.3d 544, 545 (7th Cir. 1998) and In re Welssr Eyecare
Corp., 2000 Bankr. LEX1S 193 (Bankr. N.D. 1ll. 2000). Paintiffsfaled to petition this court for leave
to sue prior to filing their pending suit, and filed the present motion after Trustee had moved the Didrict
Court to dismiss Rantiffs complant. Their counsd explaned that they risked tolling of gpplicable
limitations, but that hardly judtifies failure to goply here fird in time for congderation before the talling.
Fallure to follow the prescribed procedure requiring advance parmission is itsdf grounds to deny the
present mation. However, severd other grounds are found to warrant denid, and it is gopropriate to
discussthem.

Because bankruptcy trustees serve an important function as officers of the court in the
adminidration of bankruptcy cases, they are aforded limited persond immunity when operating pursuant
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to their authority and aosolute persond immunity if operating directly in obedience to acourt order. See

Baullionv. McClanahan 639 F.2d 213 (5th Cir. 1981); Ziedler v. Pitney, 139 F.2d 595 (2nd Cir. 1943).

These Defendants were acting pursuant to their authority to pursuethelitigation and defenses complained
of, but were never ordered and required by this Court to do so. Therefore, they can assart only limited
persond immunity under recognized Sandards now to be discussed.

A Seventh Circuit pand has hed that a trustee may be “persondly liable only for awillful and

deliberate violaion of hisfidudary duties” 1n re Chicago Pedific Corp., 773 F.2d 909, 915 (7th Cir.

1985) dtingMosser v. Darrow, 341 U.S. 267, 272, 71 S.Ct 680, 95 L.Ed. 927 (1951). Further, atrustee

will generdly not be hed persondly lidble for mistakes in judgment where discretion is dlowed to the

trustee. In re Markos Gurnee Partnership 172 B.R. 211, 219 (N.D. Ill. 1995) dting In re Hutchinson 5

F.3d 750, 753 (4th Cir. 1993).

Trudessarefurther protected from undue persond lighility by the*leaveto sug’ requirement. One
compdling jutification for impogtion of both limited immunity and the leave-to-sue requirement is thet
otherwise

“trusteeship will become amore irksome duty, and so it will be harder for courtsto find

competent people to gppoint as trustees. Trustees will have to pay higher mdpractice

premiums and thiswill make the adminigtration of the bankruptcy laws more expensve”

InrelLinton, 136 F.3d at 545.

The leave-to-sue requirement aso protects trustees from excessve interference in the execution of thar
duties resulting from nead to defend themsdlvesin lawvauits filed by parties upset by ther trestment in the
trustee' s bankruptcy proceeding, though thisisless of aconcern in the present case because Trustee has

few remaning duties



There are further compdling judtifications for requiring a party to demondrate ahility to plead a
prima facie case of willful and ddiberate breech of fidudary duty or ultra vires act before leave may be
obtained to sue atrustee parsondly. Because of the usud finandd difficulties of debtors thet precipitete
atruseg s involvement, given the opportunity to do S0 partiesin interest would likely choose to assart
whatever damsthey could againg the solvent trustee individudly, rether then being limited to afractiond
didribution from bankruptcy edtaes

If debtors, creditors, defendantsin adversary proceedings, and other partiesto a

bankruptcy proceading could suethetrusteein Sate court for damegesarising out

of the conduct of the proceeding, that court would havethe practica power toturn

bankruptcy losersinto bankruptcy winners, and viceversa. A creditor who hed

gotten nathing in the bankruptcy procesding might sue the trustee for negligence

infaling to maximize the assats avallableto creditors, or to the particular creditor.

A debtor who hed failed to obtain a discharge might through a suit againg the

trustee obtain the funds necessary to pay the debt that had not been discharged.

In reLinton, 136 F.3d 544, 546 (7th Cir. 1998). Were atrustee* burdened with having to defend againgt
auits by litigants disgppointed by his actions on the court’ sbehdf, hiswork for the court will beimpeded.”
Id a 545. Such patentid risksand lidhility would present tremendous disncentivesfor qudified individuas
to sve astrugees Thus, the use of a sringent sandard, the willful and ddliberate breach requirement,
grikes an gppropriate baance limiting the occasons in which a trusee may be persondly ligble, but
dlowinginjured partiesto recover from thetrusteewhen thetrusteeintentionaly actsin dear contravention
of duty.
Willful and Deliberate Breach of Fidudary Duties Not Pleaded in Count |

In Counts | and 11 of their complant, Alantiffsalegethet Truseeand Specid Counsd willfully and

ddiberady breached fidudiary duties owed to the estate and its creditors. To determine whether such a
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breach of fiduciary duties has been pleaded, we must consder what fidudary duties were dlegedly
implicated; whether these fidudiary dutieswere dlegedly breached; and whether such breach was dleged
to bewillful and ddiberate

A Chapter 7 bankruptcy trustee, inhisor her officia capacity, owesfidudiary dutiestothedebtor's

edate and its creditors. In re Chicago Art Glass 155 B.R. 180, 187 (Bankr. N.D. Ill. 1993) dting Inre

Mdenyzer 140 B.R. 143 (Bankr. W.D. Tex. 1992). See11 U.SC. 8704. Itislessclear astotheextent
thesedutiesare owed by Specid Counsd for Trustee, but for purposesof thisdiscussonit will beassumed
thet fidudary dutiesof any counsd for Trusteeto theestate and its creditors are the same asthose duefrom
the Trugtee

A Chapter 7 trusteg s generd fidudary duties are set forthin 11 U.S.C. 8 704. Theprimary duty
of atrustee st forth in § 704 isto “ collect and reduce to money the property of the estate for which such
trustee serves and dose such edtate as expeditioudy as is compatible with the best interests of partiesin
interest.” 11 U.SC. 8704(1). Courts have interpreted the term “parties in interest” broadly, finding it
gengdly to indude “dl persons whose pecuniary interests are directly afected by the bankruptcy

proceedings” InreHutchinson’5 F.3d a 756. Among atrugtee sfurther fidudiary duties asPlantiffspoint

out, isthe duty to “carefully preserve the assets of the Debtor’ s estate in the Trusteg' s possession...from

deterioration or disspation.” Plantiffs Complarnt, 49. In re Chicago Art Glass 155B.R. & 187. This

isthefidudiary duty thet Rlantiffs seek toimplicate by dlegationsin Counts | and 11 of ther Complaint.
In Count |, Plantiffs dlege that “ Trustee and Specid Counsd willfully and ddiberatdly breeched

thar fidudiary duty to the Creditors by filing [the adversary proceeding] without having done adequate

invedigation to determine if they hed legitimate daims againg Plantiffs” Plantiffs complaint, 1 50.
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Fantiffs dso dlege a sscond Smilar breach resuiting from Trugteg s oppostion to RAantiffs summeary
judgment mation in the adversary procesding. They complainthat Trustee' sresponsefiled by hiscounsd
contained assartions of unsubstantiated facts and the “submission of affidavits by witnesses who were
unrdidble and untruthful.” Flantiffs complaint, 151 Fantiffsfurther dlegethet fallureof Truseeand his
counsd to terminate the prooceeding and subsequent gppedl s from the adversejudgment condituted athird
breech of fidudary duty. Plantiffs complaint, 153-54.

Hantiffs daim that, through these acts, Trustee depleted assets of the estate and imposed great
cogsto bath Sdes resulting from the litigation and gppedls, condtituting abreech of fidudiary dutieswhich
was bath willful and ddiberate. While there may be some questions raisad as to what fidudary duties
Trugtee owesto Rantiff Leighton asan opposng party inthe adversary proceeding, Plantiff McNabisan
unsecured creditor of Debtor to whom a fiduciary duty to preserve the assets of the edtate was
unquedtionebly due.

Despite Pantiffs summary dlegation of awillful and ddiberate bresch of fidudary duty, they fall
to articulate facts which demongtrate that the aleged acts congtituted breaches of fiduciary duties or thet
there were willful and ddliberate breeches of those duties. Flantiffs dlegationsin Count | refer not to
willful acts but to omissions and tacticd judgments on the part of Trustee and his Specid Counsd. While
Pantiffs dlegations may support an inferencethat Trustee and Specid Counsd exercised poor judgment
and that Trugeg s actions or fallure to take actions ultimatdy hed an adverse effect on the edete, the
exerciseof poor judgmentisnot akinto abreach of fidudary duties Further, Plantiffshave certainly faled
to dlege facts demondrating that, if Defendants crossed some linewhere poor judgment turnsinto breech

of fidudary duties, such actionswerewillful and ddiberate. Plantiffsdlegethat Trusee made unsupported
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factud assertions and depended on unrdigblewitnesses, but do not dlegethat Trusteeknew that particular
datementswereunrdiabdleor fase, or thet Defendantsintentiondly failed to conduct adequateinvestigation.
The facts dleged are therefore not sufficient to dlege a primafacie case of awillful and ddiberate breach
of fidudary duties Consequently, Plaintiffs may not proceed under Count |.

Breach of Fidudary Duty Not Pleaded in Count |1

Asnoted, Trusteeand Specid Counsd oweafidudary duty to Debtor and to creditorsof Debtor’'s
edtate to preserve and protect assets of the etate. In Count |1 of Flantiffs Complaint, they dlege that
Trustee owed afiduciary duty to Debtor’s estate and its creditors to exercise discretion prudently in
determining which matters to pursue and which actions to contest or gpped in Debtor’ s bankruptcy case.
Rantiffs Complaint, 158. Plantiffsfurther datethat Trustee soppodtion to Plantiffs superpriority dam
was pursued in bed faith. Plaintiffs Complaint, 1 63.

While Trusteg s attionsin opposing Leighton’ sdaim did havethe effect of depleting edate assts
in order to pay Specid Counsd to litigate, hisattemptsto obtain asettlement in the adversary caseand to
defend againg the adminigrative daim, hed they been successful, could have produced assets of the estate
avaldde to unsecured creditors While Leghton benefitted from Trudeg's falure to defeat the
uperpriority adminigrative daim, hed Trustee succeeded in that effort Plaintiff McNab would likdy have
patidly benefitted dong with ather creditors by receiving some digtribution from the bankruptcy etate.

It istrue thet, when Trudtee entered into the court-goproved agreement with Leighton, hewas“in
abox” fromwhich he could escgpe only by making thet ded with Leighton. He did just thet in order to
consummeate the property sde. FRlaintiffs Complaint, 1 18. While Trustee had consented to entry here of
anorder providing for Leighton’ s contingent superpriority adminidrative dam that ultimeately scooped up
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dl remaining edate assets, he subseguently opposed payment of that daim, assarting that such adamto
which he hed agreed was not authorized by the Bankruptcy Code. While 8 105(3) of the Bankruptcy
Code empowers this Court to enter any orders nesded to carry out respongibilities for which jurisdiction

othewiselies, any such order must be conggtent with provisions of the Code. See In re Fesco Pledlics

Corp., Inc. 996 F.2d 152, 154 (7th Cir. 1993). Trustee argued that the order he consented to was not
authorized by law.

If Leighton’ sdam werenot authorized by the Bankruptcy Code, the Trustee could arguethat such
order could not be authorized by Court order even though heinvited and agreedtoit. Evenif embarrassed
by his agreement, Trustee would reasonably be expected to oppose any dam not authorized by law, and
would perhgps be compdlled to do so under his duty to the estate and its creditors to object toimproper
dams under Bankruptcy Code 8 704(5). Section 704(5) providesthat “ Thetrustee shdl ... if apurpose
would be served, examine proofs of daims and object to the dlowance of any dam that wasimproper.”
11 U.S.C. § 704(5). Desdite his consent to the agreed order, if not authorized by Bankruptcy Code a
damwould beimproper. Had Trusteefailed to object to the superpriority daim, itispossblethat another
creditor of Debtor’ s estate might for thet very reason have sought leave to sue Trudtee for breaching his
duty set forth under §704(5).

As dated above, had Trustee succeaded in his oppasition to Rlantiffs fee petition and dam, the
asdts avallable to other creditorsof Debtor’ sestatewould likdly have beenincreased Sgnificantly. While
Trudeeis assarted to have gambled assets of the estate and log, thet judgment does not rise to the leve

of awillful and ddiberate breach of fidudary duties To hold a trustee persondly lidble for meking an
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unwiselitigation decison, especidly when based on pre-bankruptcy eventswhich gaveriseto thelitigation
issue, would make trusteeship an onerous, risky, and costly task which few would voluntarily undertake.

The requirement that breach of fidudary duty be willful and ddiberate and the leave-to-sue
requirement are ssfeguards againg such risk, dthough trustee and atorney’ sfeesfor poor or unsuccessul

work may be limited or disgorged if thet is gppropriate. 1n re Kids Creek Partners, L.P., 236 B.R. 871

(Bankr. N.D. 11l. 1999). Apart from that risk to compensation, Flaintiffs now seek to impose additiond
persond lidhility on Trustee and his counsd for objecting to the Laghton superpriority daimwhichwasto
consume remaning asdsin the etae Absant a pleading showing that Trugtee did o in willful and
deliberate breach of thair fidudary duties it would be improper to grant leave to proceed with the suiit.
While Fantiffssuggest inthair Complaint thet Trustee motiveswere sugpedt, thet oeculaionisinsuffident
to pleed awillful and ddliberate breach of fidudary duties

Hantiffs have therefore failed to dlege facts demondrating thet Trusteg s opposition to Alantiffs
uperpriority daim and fee petition condtituted awillful and ddiberate breach of fidudiary duty, and they
will not be granted leave to proceed with Court 1.

Malicious Prosecution Not Alleged in Countslil and IV

Counts Il and IV of Rantiffs complaint assert dams for maidous prosscution. Actions for
maidous prosecution have beenlimitedin lllinois, so asto encourage apalicy of open accessto the courts.

Sefecz v. Jewd Food Stores, 67 F.3d 591, 602 (7th Cir. 1995). To successfully pleed a dam of

madicous prosecution, a Plantiff must dlege the fallowing: (1) thet defendant brought the underlying suit
mdidaudy; (2) that defendant brought the underlying suit without probable cause; (3) that theformer action
was terminated in the Rlantiff’ s favor; and (4) some“spedd injury” or oecid damage beyond the usud
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expense, time or anoyance in defending alawsuit was suffered. Cult Awareness Network v. Church of

Sdentdogy Internationd, 177 111.2d 267, 271-272, 685 N.E.2d 1347, 226 111.Dec. 604, 1997 11l. LEXIS

427 (1997). Rantiffs must plead facts showing each of those required dements. Absence of any one of

thesedementswill bar recovery for maiciousprosscution. Missahornv. Doyle, 257 111.App.3d 983, 986,

629 N.E. 2d 189, 192 (5th Dist. 1994).

In Count 111, Plantiffs dleged that Trustee and Specid Counsd falled to meke an adequate
investigation of factud crcumdtances surrounding Leighton's liens and Debtor’ s business fallure before
bringing the Adversary Proceeding, and that Defendants dso faled to prove many facts assarted in
oppogtion to Aantiffs summary judgment mation in the adversary case. Rlantiffs complaint, Y168, 71.
According to Flantiffs, this demondrates that Trustee and Spedid Counsd lacked suffidient facts to
subdantiate their cause of action and suggedts that they “never intended to go to trid on the case”
Rantiffs Complaint, 71. Pantiffsfurther dlege that the procesding was indituted as ameansto extort
asdtlement from Rantiffs and daim resuiting dameges which indude amounts due on its superpriority
adminigraivedam, log interes ontheamount heldinaletter of crediit, and Plaintiff McNab' slost dividend
as an unsecured creditor of Debtor’ sestate. Plaintiffs Complaint, 1 73.

Rantffs assertion in Count 111 that Trugeg' s filing of the adversary proceeding condtituted

mdlicious prosecution must fal®

3 The case may have been prematurely filed because an apped is pending. Under Illinois
precedent, awinning trid court ruling may not be enough until the apped iswon. “In either casethe
adjudication is a sufficient termination of the proceedings, unless an apped istaken.” Cult Awareness
Network, 177 111.2d 267, 276 (11l. 1997) dting Restatement (Second) of Torts § 674, comment |.
(1977). Becausethereis gtill an gpped pending in the Seventh Circuit from Didtrict Court affirmance of
judgment here, under thet reading of Illinois precedent, it may be that Plaintiffs have not yet sufficiently
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Thar daim of mdidous prosecution is doomed by inghility to dlege suffident “spedd injury” to
sudan the dam. To properly dlege “specid injury,” Plantiffs mugt pleed a “spedd injury or specid
damege beyond the usud expense, time or annoyance in defending alawsuit” Sefecz 67 F.3d at 602.
Under lllinois law, “gpecid injury is usudly ‘identified with an arest or seizure of property or some
condructive taking or interference with the person or property.” 1d. Further, Sefecz found “ dlegations of
loss of potentid tenants, of inditutiond lending commitments, and of the earnings and gpprecidion of a

building complex areinadequate to iy the gpedid injury requirement.” Id. at 603, dting Assocs., Inc.,

v. Village of Northorook, 171 111 App. 3d 115. 1122 (111, App. Ct. 1989).

Here, the fees and the cogts of litigation and gpped s and the unpaid amounts of the superpriority
dam were expresdy provided for by the agreed order entered by this Court to be paid by the edateiif it
|lost the contemplated suit against Leighton. Further, whilecostsassociated with theletter of credit obtained
were subgantid, these codts are often incurred by litigantsto Smilar disputes. Asdemondrated in Smith

v. Michigan Buggy Co., 175111. 619, 51 N.E. 569 (1898), “it hasbeen therulein Illinoisfor over acentury

that” the ordinary trouble and expense which arise fromordinary formsof legd controversy . .. should be
endured by the lav-abiding ditizen as one of the inevitable burdens which men mugt sustain under avil
government.” Smith, 175 111. at 629. Because most of the injuries dlaimed here condsted of those costs
and expenses which naturdly resuit from litigation, and such injuries were expresdy provided for by the

agreed order entered in this case, Rlaintiffs cannot pleed those to satisfy the requisite dement of “ spedid

obtained favorable termination, though the holding in Cult Awareness need not be read so narrowly.
However, for reasons stated in the Opinion, no matter how that issue would be decided, a successful
ruling on gpped would not be enough to warrant leave to sue.
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inury” for adam of mdidous prosecution. Even the daim for logt interest on etate funds do nat qudify
asin any way andogousto the property taking usudly reguired. See Sefecz, 1d.  Rlantiffs are therefore
denied leave to proceed with Count 111 of their complaint.

In Count IV, Plantiffs dlege that Trustee and Specid Counsd’s oppostion to Plantiffs
uperpriority adminigrative dam and fee petition was* mdiciousand in extreme bed faith” and conditutes
malicious prosecution on their part. Among the dements of mdidious prosecution which Raintiffs must
plead istherequirement that Trusteeand hiscounsd initiated and prosecuted someaction mdicioudy. Cult

Awareness Network, 177 111.2d & 271-272. Haintiffs argue that, even though Plantiffs brought the

undarlying proceeding and adminidrative dam, the Trustee and his counsd maicoudy prosecuted ther
Oefense thereto. This argument has no merit. Alaintiffs dte no cases, and this court knows of none, which
suggest thet raising opposition to adam could condlitute mdicious prasscution, evenif hypotheticaly such
were donein bed faith. Also, for reasons Sated earlier, the Trustee might have been criticized by other
creditorsif he hed not offered the daim.

Therefore, asamater of law, Plaintiffs cannot establish aprimafacie case of mdiciousprosscution
with repect to Count IV of Rlantiffs complant and Plantiffswill not be granted leave to proceed agangt
Trustee and Specid Counsd on that Courtt.

Sanctionsunder Rule 9011

Findly, though not assarted by the Raintiffs; it should be consdered whether Trustee and Specid
Counsd could properly have been subject to sanctions brought under Fed. R. Bankr. P. 9011. The
purpose for this sua sponte inquiry is neither to condder abassfor rdief thet has not been pleeded, nor

to rasethequestion for possbledlowanceof ssnctions. Rether, the questioniswhether Flantiffsfiled thar
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auit becausethey might betime-barred from seeking sanctionsunder Rule 9011 F.R. Bankr. P. andinitiated
litigation to make up for their omisson to bring a prompt mation under that Rule

|t hasbeen dleged by Rantiffsin their suit that Trustee and Specid Counsdl brought theadversary
proceeding without conducting areasonable investigetion, thet they oppasad Flantiffs summary judgment
moation with unsubgtantiated facts and fase tesimony, and thet they pursued meritless gopeds  See
Hantiffs Second Memorandum in support of Flantiffs motion for leave to proceed in ther suit, p. 3.
Those dlegaions asto pleadingsfiled in this Court, if true, might suggest possble sanctionable vidlaions
of Rule 9011 by Trugtee and his Specid Counsd.

Mationsfor sanctions initiated by a party are currently subject to the “ sefe harbor amendment,”
st forth in Rule 9011(c)(1)(A), which providesthat a party or atorney who files an dlegedly offending
pleading or petitionisentitled to anctice period of 21 daysto“cure’ by withdrawing the offending pleading

before sanctions under Rule 9011 may be sought or awarded. Lanev. Lane (InreLane) 1999 Bankr.

LEXIS 745, * 4 (Bankr. N.D. Ill. 1999). The safe harbor rule did not apply here, however, because thet
amendment to Rule 9011 became effective December 1, 1997 (someyearsafter thesmilar changeto Rule
11 Fed.R.Civ.P. becameeffective), after judgment had been entered here on merits of theadversary case.

Prior to that amendment, former Rule 9011 contained no spedific time limitsfor bringing amotion
for sanctions. Rather, the sandard a thet time for filing Rule 9011 motions, as st forth in Kaplan v.
Zenngr, 956 F.2d 149 (7th Cir. 1992), required that motionsfor sanctionsbefiled “ assoon aspracticable
ater discovary of aRule 11 vidation.” Kaplan, Id. at 151. See also InreKdiana, 207 B.R. 597, 603
(Bankr. N.D. 1lI. 1997). According to Plantiffs dlegeations, the grounds for any potentid Rule 9011

moationfirg arosein 1995. It could therefore be argued that any mation for sanctions under former Rule
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9011 if now brought by Flantiffs would be untimely, though drcumstances might be present thet could

defeet such an objection. Divenev. Krull Elec. Co., Inc., 200 F.3d 1020 (7" Cir. 1999).

Quitsagaing trustees and their counsd should not be a subgtitute for Rule 9011, and indeed such
lawsLitswould usudly impose an unnecessary and unwarranted burdenin casssinwhichameritoriousRule
9011 mation could be brought. Moreover, to any extent appeds to higher courts are assarted to be
frivolous, as is assarted here, Smilar sanctions may be imposed by those higher courts. (Rule 11
Fed.R.Civ.P. asto Didrict Court, and Rule 38 Fed.R.App.P.).

To the extent discretion liesin this Court in gpplying the leave-to-sue rule, in addition to reasons
givenealier for denid, such discretion should be exercised in favor of encouraging partiesto bring timely
and pertinent Rule 9011 sanction motionsingtead of atemypting to plead someimaginetivebut unlikdy cause
of action to obtain asanction for pleading erors

CONCLUS ON

Other issues argued by the parties need not be decided.

For the saverd reasons date above, Leighton’s mation for leave to proceed in its suit againgt
Trustee David Herzog and Specid Counsdl will by separate order be entirdly denied, and they will be
ordered to dismissthat suit and file no new or amended suit without prior leave of this Court.

ENTERED:

Jack B. Schmetterer
United States Bankruptcy Judge

Entered this 19" day of May, 2000.
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